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In the District Court for the Territory of Alaska,

Third Division.

No. S.-91.

FEANK L. BALLAINE,
Plaintiff,

YS.

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendant.

UNITED STATES OF AMERICA,
Intervenor.

Names and Addresses of Attorneys of Record.

L. V. RAY, Attorney for Plaintiff and Plaintiff in

Error.

Address : Seward, Alaska.

WILLIAM A. MUNLY, United States District

Attorney, Attorney for Defendant and Defend-

ant in Error., and for the United States of

America, Intervenor.

Address : Valdez, Alaska. [1*]

*Page-number appearing at foot of page of original certified Transcript

of Eecord.
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In the District Court for the Territory of Alaska,

Third Division.

No. S.-91.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendant.

Complaint.

Conies now the plaintiff and for his cause of action

against the above-named defendant complains and

alleges

:

I.

That at all the times hereinafter stated, the de-

fendant was and now is a corporation organized and

existing under and by virtue of the laws of the State

of Washington, doing business and OA^Tiing property

within the Third Division of the Territory of Alaska.

IL

That on the 29th day of April, 1915, the defendant

commenced an action against the plaintiff, and

others, in the above court, which court had jurisdic-

tion of said action, entitled "Alaska Northern Rail-

way Company, a corporation, plaintiff, versus

Alaska Central Railway Company, a corporation,

Tanana Construction Company, a corporation, John

E. Ballaine, Frank L. Ballaine, and others, defend-

ants,'* said cause being numbered on the docket of
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said court No. 720; that thereafter such proceedings

in said action were had and done; that after due

trial a decision was rendered, upon the merits, on

November 1st, 1'915, at a special term of said court

then and there held at Seward, Alaska, in favor of

plaintiff in this action, one of the defendants therein,

and against the defendant corporation herein, plain-

tiff therein ; that thereafter, on November 9th, 1915,

judgment was duly rendered, in accordance with the

decision of said court, [4] in favor of this plain-

tiff and another, and against the defendant corpo-

ration; that numerous extensions of time were, by

the Court, granted to said defendant (plaintiff in

said action) in which to prepare, serve and file its

bill of exceptions upon plaintiff in this action (^one

of the defendants, as aforesaid, in said cause) ; that,

however, said defendant corporation has failed,

within the time allowed, or at all, to so prepare, serve

and file such bill of exceptions, and said cause has

wholly terminated in favor of plaintiff.

III.

That in so bringing and prosecuting said action

the defendant acted maliciously and without prob-

able cause.

IV.

That in connection with said action the defend-

ant wrongfully, maliciously and without probable

cause, filed in the office of the United States Com-
missioner and Ex-officio Recorder for Kenai Pre-

cinct of said Third Division, at said Seward, a no-

tice of lis pendens, whereby plaintiff was prevented

from selling and disposing of extensive real prop-
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erty holdings owned by him in the said Town of

Seward, Alaska.

V.

That by means of the premises plaintiff was com-

pelled to pay and did pay large sums of money in

the preparation for trial and in the defense of said

action, so, as aforesaid, brought maliciously and

without probable cause ; was compelled to devote and

did devote several months' time in the preparation

of said cause for trial at gi'cat personal sacrifice;

has become indebted in large sums of money for

counsel fees in the defense of said action; has been

deprived of the right to sell or otherwise dispose of

extensive real proprty holdings owned by him at a

period of time when such holdings had largely and

greatly increased in marketable value, and has been

otherwise injured in his good name and reputation,

all to the damage of plaintiff in the sum of One

Hundred Fifty Thousand and no/100 [5] dollars

($150,000).

WHEREFORE, plaintiff, Frank L. Ballaine,

prays judgment against the defendant, Alaska

Northern Railway Company, a corporation, in the

sum of One Hundred Fifty Thousand and no/100

($150,000) Dollars, damages, and for all proper costs

and disbursements herein.

L. V. RAY,
Attorney for Plaintiff.

United States of America,

Territory of Alaska,—ss.

Frank L. Ballaine, being first duly sworn, deposes

and says, that he is the plaintiff in the above-entitled
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action; that he has read the foregoing complaint,

knows the contents thereof, and he believes the same

to be true.

FRANK L. BALLAINE.

Subscribed and sworn to before me this 16th day

of June, A. D. 1916.

[Notarial Seal] L. V. RAY,
Notary Public in and for the Territory of Alaska.

My Commission expires April 24, 1918.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. June 24, 1916.

Arthur Lang, Clerk. Bv T. P. Geraghty, Deputy.

[6]

In the District Court for the Territory of Alaska,

Third Division,

No. S.-91.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendant.

Answer.

Comes now the above-named defendant and for

answer to the complaint of the plaintiff filed herein

admits, denies and alleges as follows:

L
Referring to Paragraph One of plaintiff's com-
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plaint herein, defendant admits that it was and now
is a corporation organized and existing under and by

virtue of the laws of the State of Washington, doing

business within the Third Division of the Territory

of Alaska, but denies generally the balance of said

Paragraph One of said complaint and alleges that

the property in the name of said defendant within

the Third Division of the Territory of Alaska is

owned by the United States of America.

II.

Eeferring to Paragraph Two of plaintiff's com-

plaint defendant admits the same.

III.

Referring to Paragraph Three of plaintiff's com-

plaint defendant denies generally each and every

allegation contained in said Paragraph Three of said

complaint.

IV.

Referring to Paragraph Four of plaintiff's com-

plaint defendant denies generally each and every

allegation contained in said Paragraph Four of

plaintiff's complaint. [7]

V.

Referring to Paragraph Five of plaintiff's com-

plaint defendant denies generally each and every

allegation in said Paragraph Five of plaintiff's com-

plaint.

And for an affirmative defense to plaintiff's com-

plaint defendant alleges as follows

:

I.

That the defendant as alleged in Paragraph Two

of the plaintiff's complaint herein commenced an ac-
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tion, on the 29th day of April, 1915, against the plain-

tiff herein and others in the above-entitled court, en-

titled "Alaska Northern Railway Company, a Cor-

poration, Plaintiff, vs. Alaska Central Railway Com-

pany, a Corporation, Tanana Construction Com-

pany, a Corporation, John E. Ballaine, Frank L.

Ballaine et al.. Defendants," said case being num-

bered on the docket of said Court No. 720.

That the defendant, by its trustees and officers,

before making and filing said complaint consulted

and sought the advice of its attorneys, Thomas C.

West, George H. Patrick and W. J. Boland and after

a full, frank and truthful statement of the facts in

said case to said attorneys, the defendant was ad-

vised by said attorneys that there was a good and

sufficient and probable cause of action and sufficient

ground for bringing said action in said court, and

that said attorneys George H. Patrick and W. J.

Boland each advised the trustees of said defendant

that it was necessary to bring said action against

said plaintiff to protect the interest of said defend-

ant in the townsite of Seward, Territory of Alaska,

in regard to which said action was brought and that

unless said trustees brought such action they would

run serious risk of being held personally liable by

the bondholders and shareholders of said defendant,

and said trustees of said defendant believing in said

advice and acting in accordance therewith brought

said suit as aforesaid [8] on the 29th day of

April, 1915.
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WHEREFORE defendant prays to be hence dis-

missed with its costs and disbursements herein.

WILLIAJVI N. SPENCE,
United States Attorney.

WM. A. MUNLY,
Assistant United States Attorney,

Attorneys for Defendant. [9]

Territory of Alaska,

Third Division,—ss.

I, B. H. Barndollar, first being duly sworn, say

that I am Secretary of the Alaska Northern Railway

Company, defendant herein; that I have read the

foregoing answer, and defense of the defendant and

that the same is true as I verily believe.

B. H. BARNDOLLAR.
Subscribed and sworn to before me this 16th day

of October, 1916.

[Seal] ROYDEN D. CHASE,
U. S. Commissioner for Territory of Alaska, Third

Division and Ex-officio Justice of Peace.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Oct. 23, 1916.

Arthur Lang, Clerk. By T. P. Geraghty, Deputy.

[10]
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In the District Court for the Territory of Alaska,

Third Division.

No. S.-91'.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendant.

UNITED STATES OF AMERICA,
Intervener.

Reply of Plaintiff to Defendant's Answer.

Comes now the above-named plaintiff, and in reply

to the alleged affirmative defense in defendant's an-

swer contained, states and alleges:

I.

Replying to Paragraph One of said alleged affirm-

ative defense, plaintiff denies that the defendant by

its trustees and officers, before making and filing the

complaint in the action described in the first para-

graph of said Paragraph Numbered One, made a

full, frank and truthful statement of the facts in said

case to said attorneys, and alleges that said attorneys

as therein named, and particularly W. J. Poland,

were so personally interested in the outcome of such

proposed litigation that they were unable to render

and give impartial advice and counsel to said de-

fendant, its trustees and officers, which said trustees

and officers well knew ; and plaintiff alleges that S. O.
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Morford, Esq., and James A. Haight, Esq., attorneys

for said defendant, urgently requested and advised

said defendant, and the said W. J. Boland, and said

trustees and officers, to make investigation of cer-

tain facts then communicated by said Haight and

said Morford to said defendant, its trustees and offi-

cers, before instituting any action relative to the

townsite at [11] Seward, Alaska, and that such

investigation, if fairly and impartially conducted,

would conclusively establish a lack of cause of action

in said plaintiffs as against this defendant, but that

said defendant, by its trustees and officers, in collu-

sion with the said W. J. Boland, and others, reck-

lessly and with entire disregard as to the truth or

falsity of the existing state of facts, did cause to be

filed said suit with reference to said Seward town-

site wherein this plaintiff was a defendant therein.

II.

Further replying to said Paragi'aph One of the

affirmative matter in defendant's answer, plaintiff

states that on April 10th, 19l5, public announcement

was made, through the newspapers of the United

States, of the selection and designation, by the Presi-

dent of the United States, of the town of Seward,

Alaska, as the ocean terminus of the proposed Gov-

ernment constructed railroad in Alaska, to be con-

structed by authority of an Act of Congress passed

in relation thereto ; and that prior to April 29th,

1915, the date of filing complaint with reference to

the ownership of the Seward townsite, the said de-

fendant corporation, its officers and trustees, had in

no form or manner made demand upon this plain-
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tiff, for or laid claim to any right, title or interest

in the lands embraced in the Seward townsite, aside

from those particular parcels and tracts of land

theretofore by this plaintiff conveyed by warranty

deed to the predecessor in interest of the defendant,

Alaska Northern Railway Company.

III.

Further replying to the affirmative matter in de-

fendant's answer set forth, plaintiff says that the de-

fendant, its trustees and officers, did not act upon

or in accordance with the advice of those of its coun-

sel familiar with the facts and circumstances sur-

rounding the alleged cause of action, but disregarded

such advice and counsel and without probable cause

and maliciously instituted their said action against

this plaintiff and others relative to the ownership of

the lands embraced in said townsite of Seward.

WHEREFORE, plaintiff, having fully replied to

the answer [12] of the defendant corporation,

prays judgment as in his complaint, together with his

costs herein.

Dated : Seward, Alaska, December 2d, 1916.

L. V. RAY,
Attorney for Plaintiff.

United States of America,

Territory of Alaska,—ss.

Frank L. Ballaine, being first duly sworn, on his

oath deposes and says : That he is the plaintiff in the

alfove-entitled action ; that he has read the foregoing

reply, knows the contents thereof, and believes the

Same to be true.

FRANK L. BALLAINE.
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Subscribed and sworn to before me this 5th day of

December, 1916.

CLIFFORD MOOERS,
Notary Public in and for the Territory of Alaska.

My Commission expires July 13, 1920.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Dec. 6, 1916.

Arthur Lang, Clerk. By Robert L. Wever, Deputy.

[13]

In the District Court for the Territory of Alaska,

Third Division.

No. S.-91.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendant.

Order Grajiting Leave to United States of America

to Intervene.

United States of America having appeared by its

attorneys, William N. Spence, United States

Attorney, and William A. Munley, Assistant United

States Attorney, in the above-entitled cause and hav-

ing asked in open court leave to intervene in the

above-entitled action on behalf of the United States

of America, and it appearing to the Court that said

United States of America is interested in the subject
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matter of the action and is a proper party to inter-

vene in said action, it is therefore ordered by the

Court that the United States of America be and it is

hereby permitted to intervene in said cause.

FRED M. BROWN,
District Judge.

October 23, 1916.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Oct. 23, 1916.

Arthur Lang, Clerk. By T. P. Geraghty, Deputy.

Entered Court Journal No. 10, Page 476. [14]

In the District Court for the Territory of Alaska,

Third Division.

No. S.-91.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendant,

UNITED STATES OF AMERICA,
Intervenor.

Complaint in Intervention.

Leave of the Court to intervene in the above-en-

titled action having been granted, comes now the

United States of America by and through William

N. Spence, United States Attorney for the Third

Division of the Territory of Alaska, acting under
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the authority and by the direction of the Attorney

General of the United States, and for cause of ac-

tion and ground of intervention in the above-en-

titled action alleges the following facts:

I.

Under and by virtue of an Act of Congress of the

United States entitled ''An Act to Authorize the

President of the United States to Locate, Construct

and Operate Railroads in the Territory of Alaska,

and for Other Purposes," which said Act was ap-

proved March 12, 1914, Franklin K. Lane, Secre-

tary of the Interior of the United States, acting by

authority of the President of the United States and

for and in behalf of the United States, entered into

a wi-itten agi*eement on the 6th day of April, 1915,

with W. E. Stavert, F. G. Jemmett and W. J.

Poland, as a committee for the management of the

Alaska Central Syndicate acting under an agree-

ment dated September 14, 1909, together with cer-

tain other parties thereto, including International

Assets Limited, a corporation organized under the

laws of the Province of Ontario, Canada, and

Geoffrey T. Clarkson, as holder of a charge against

certain deposited securities [15] of the Alaska

Northern Railway Company, therein mentioned as

trustee; also the Canadian Bank of Commerce and

the American Security & Trust Company, a corpo-

ration organized under the laws of the District of

Columbia; and supplementary to said agreement

said Franklin K. Lane, Secretary of the Interior of

the United States, acting by the authority of the

President of the United States made a further agree-
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ment with said parties on the 12th day of August,

1914.

11.

That said agreements were made and entered into

for the purchase of the railway and real and per-

sonal property of the Alaska Northern Eailway

Company situate in the Territory of Alaska and all

the stocks and bonds of said corporation and for the

purpose of vesting the entire control, possession and

ownership of all the stocks and bonds, railway and

real and personal property in the United States of

America. That both of said agreements, however,

expressly excluded from the purchase made by the

United States of America from the Alaska North-

ern Railway Company any claims of the Alaska

Northern Railway Company or of the vendors in

said agreement against any person or persons whom-

soever with reference to the title of the Seward

townsite, otherwise known as United States Surveys

726, North and South of all of which facts plaintiff

had due notice.

III.

That the United States of America has paid all

the sums of money mentioned in said agreements

and is now the owner and holder of all the property

set forth and mentioned in said agreements and is

the bona fide purchaser and holder of the same, and

that the purchase price paid therefor was the full

and reasonable value thereof.

IV.

That the management of the Alaska Northern

Railway Company and of its properties is now in
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charge of the officers and agents of the United States

of America, and is entirely controlled by them for

and on behalf of the United States of America and

that the former [16] owners of the said Alaska

Northern Railway Company have no interest in said

Alaska Northern Railway Company or its railway

or properties or its stocks and bonds.

V.

That said United States of America never at any

time had any interest or right or title in the litiga-

tion commenced by the said defendant Alaska North-

em Railway Company in April 29, 1915, against the

plaintiff Frank L. Ballaine and others and that said

litigation was commenced and prosecuted after the

United States of America had entered into the first

agi'eement herein referred to. That said suit was

instituted, commenced and prosecuted solely for and

in behalf of the former trustees and owners of the

Alaska Northern Railway Company and the in-

terests represented by them.

WHEREFORE intervening plaintiff prays that

the complaint of the plaintiff be dismissed.

WILLIAM N. SPENCE,
United States Attorney.

WM. A. MUNLY,
Assistant United States Attorney. [17]

United States of America,

District of Alaska,

Third Di\4sion,—ss.

William N. Spence, being first duly sworn, upon

oath, deposes and says that he is the United States

Attorney for the Third Division, Territory of



Alaska Northern Railway Company et al. 17

Alaska, and attorney for the plaintiff in interven-

tion in the foregoing cause ; that he makes this veri-

fication for and on behalf of said plaintiff in inter-

vention; that the foregoing complaint in interven-

tion is signed by him in his own proper hand-

writing ; that he has read the same ; has knowledge

of all the material allegations therein set forth, and

that he believes the same to be true.

WILLIAM N. SPENCE.

Subscribed and sworn to before me this 23 day of

October, 1916.

T. P. GERAGHTY,
Deputy Clerk of the District Court for the Territory

of Alaska, Third Division.

[Seal] T. P. GERAGHTY,
[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, Third Division. Oct. 23, 1916.

Arthur Lang, Clerk. By T. P. Geraghty, Deputy.

[18]

In the District Court for the Territory of Alasha\

Third Division,

No. S.-91.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendants

UNITED STATES OF AMERICA,
Intervenor.
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Demurrer of Plaintiff to Complaint in Intervention.

Comes now Frank L. Ballaine, plaintiff above

named, by his counsel, L. V. Eay, Esq., and demurs

to the Comjolaint in Intervention in said action filed

by the United States of America, Intervenor, and

for cause of demurrer showeth

:

That it appears upon the face of said complaint

in intervention,

—

FIRST. That said intervenor is without legal

capacity to become a party to said controversy, in

that said complaint in intervention alleges said

intervenor to be a stockholder of the defendant cor-

poration in said action, o^\^ling the stocks and bonds

or a majority thereof, in said corporation, and

claims under and in privity with said corporation;

and, said intervenor is not such a party to or in-

terested in said action as contemplated by the pro-

visions of Section 873 of the Compiled Laws of

Alaska, said intervenor being identified in interest

with said defendant corporation

;

SECOKD. That the complaint in intei*\'ention

in said cause does not state facts sufficient to con-

stitute a cause of action against plaintiff, in that said

action as instituted by plaintiff is an action of tort,

wherein plaintiff seeks to recover a judgment for

damages against the defendant corporation, and the

question of the ownership of the assets of said de-

fendant corporation is not [19] placed in issue

by plaintiff" 's complaint.

Dated at Seward, Alaska, November 20th, 1916.

L. V. RAY,
Attorney for Plaintiff.
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[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Nov. 25, 1916.

Ai-thur Lang, Clerk. By Robert L. Wever, Deputy.

[20]

In the District Court for the Territory of Alaska,

Third Division.

No. S.-91.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendant.

UNITED STATES OF AMERICA,
Intervener.

Order Granting Leave to Amend Complaint in

Intervention.

On motion of the United States Attorney, leave

is hereby granted the United States of America,

intervener, to amend its complaint in intervention

filed herein by adding after the word ''South," the

last word in Paragraph 11 of said complaint in

intervention, the following words: ''of all of which

facts plaintiff had due notice."

Dated at Valdez, Alaska, this July 16th, 1917.

FRED M. BROWN,
District Judge.
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[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Jul. 18, 1917.

Arthur Lang, Clerk. By John B. Miller, Deputy.

Entered Court Journal No. 11, page 312. [21]

In the District Court for the Territory of Alaska,

Third Division.

No. S.-91.

FEANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendant.

UNITED STATES OF AMERICA,
Intervenor.

Order Overruling Demurrer to Complaint in

Intervention.

This matter came on to be heard upon the de-

murrer of plaintiff to complaint in intervention filed

by the United States of America as intervenor, such

demurrer having been submitted to the Court upon

the written briefs of plaintiff and intervenor, and the

Court having heretofore, on the 16th day of July,

1917, made and filed its decision therein, directing

that said demurrer be overruled.

It is therefore ordered that the demurrer of plain-

tiff to the complaint in intervention be, and the same

is, hereby overruled.
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It is further ordered that plaintiff have twenty

days from date of this order in which to make and

file his answer to said complaint in intervention.

Dated at Valdez, Alaska, this 2d day of August,

1917.

FEED M. BROWN,
District Judge.

To the above and foregoing order overruling the

demurrer of plaintiff to the complaint in interven-

tion in the above-entitled [22] cause, plaintiff

excepts, which exception is by the Court allowed.

Dated at Valdez, Alaska, August 2d, 1917.

FRED M. BROWN,
District Judge.

[Endorsed] : Filed in the District Court, Territory

of Alaska, Third Division. Aug. 2, 1917. Arthur

Lang, Clerk. By C. H. Wilcox, Deputy.

Entered Court Journal No. 11, page No. 343.

[23]

In the District Court for the Territory of Alaska,

Third Division,

No. S.-91.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendant.
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Decision on Demurrer to Complaint in Intervention.

On April 29, 1915, the Alaska Northern Railway

Company, defendant herein, commenced an action

against plaintiff, Frank L. BaUaine, and his brother,

John E. BaUaine, and others, claiming that the said

plaintiff and his brother held title to a large number

of lots in the town of Seward, Alaska, in trust for

the said Alaska Northern Railway Company. Said

suit terminated in favor of the plaintiff herein and

his brother, John E. BaUaine, whereupon two sepa-

rate actions were brought, one by this plaintiff

against the Alaska Northern Railway Company to

recover the sum of $150,000 damages for prosecut-

ing said former action maliciously and without

probable cause, and another action (S/93) brought

by John E. BaUaine against the Alaska Northern

Railway Company to recover the sum of $300,000

damages upon the same grounds.

Under and by virtue of an Act of Congress, en-

titled ''An Act to Authorize the President of the

United States to Locate, Construct and Operate

Railroads in the Territory of Alaska, and for other

purposes," which said act was approved March 12,

1914, Franklin K. Lane, Secretary of the Interior

of the United States, acting by authority of the

President of the United States and for and on be-

half of the United States, entered into a written

agreement, on the 6th day of April, 1915, with cer-

tain officers and agents of the Alaska Central Syndi-

cate and with certain officers, agents and trustees

of the Alaska Northern Railway Company w^hereby

the United States acquired all the property, stocks,
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bonds and assets, of every kind, of the said Alaska

Northern Railway Company, except any right of ac-

tion or claim which said Alaska Northern Railway

Company might have [24] against any person or

persons whosoever with reference to the title to said

Seward townsite, otherwise known as Surveys

#726 North and South; and in a supplementary

agreement entered into on the 12th day of August,

1915, between said Franklin K. Lane, Secretary of

the Interior of the United States, acting by au-

thority of the President of the United States, and

the said representatives of the said Railway Com-

pany, any such claim or right of action was ex-

pressly excluded from the purchase made by the

United States.

The said action of the Alaska Northern Railway

Company against Frank L. Ballaine and John E.

Ballaine was tried at Seward on the first day of

November, 1915, by this Court. Both Frank L.

Ballaine and John E. Ballaine were present at the

trial of said action and knew of the facts above

stated, to wit, that at the time the United States of

America was the real owner of all the property,

stock, bonds and assets of said Alaska Northern

Railway Company, except the claim against them

on account of said lots and townsite, which had been

expressly reserved to the said Alaska Northern

Railway Company, or its agents, trustees or repre-

sentatives and in that suit said John E. Ballaine

introduced as part of his testimony (Exhibit One

to testimony of John E. Ballaine) a letter from
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Franklin K. Lane, Secretary of the Interior, dated

September 21, 1915, as follows:

**Dear Mr. Ballaine:

In response to your written request of September

16th, I advise you that the United States has no in-

terest in the suit brought by the Alaska Northern

against yourself and your brother involving the

Seward Townsite; any moneys or advantage that

may be recovered by the plaintiff in that suit would

not come to the United States. Under the terms of

the contract by which the Government is acquiring

the Alaska Northern securities, the right to this suit

and its proceeds was expressly reserved to and for

the sole benefit of the Canadian bondholders who

made the sale. The suit was commenced before the

Government acquired control of the Alaska North-

ern.

Cordially Yours,

(Signed) FRANKLIN K. LANE.

Mr. JOHN E. BALLAINE,
Seattle, Washington. '

'

The United States of America was granted leave

to intervene pursuant to Section 873, Compiled Laws

of Alaska, which provides:

'*Sec. 873. Any person may, before the trial,

intervene in an action or proceeding, who has

an interest in the matter of litigation, in the

success of either of the parties or an interest

[25] against both. An intervention takes

place when a third person is permitted to be-

come a pai-ty to an action or proceeding, either

by joining the plaintiff in claiming what is
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sought by the complaint, or by uniting with the

defendant in resisting the claims of the plain-

tiff, or by demanding anything adversely to

both the plaintiff and the defendant, and is made

by complaint setting forth the ground upon

which the intervention rests, filed by leave of

the Court and served upon the parties to the

action or proceeding who have not appeared,

and upon the attorneys of the parties who have

appeared, who may answer or demur to it as if

it were an original complaint."

Said complaint in intervention set out the above-

named facts, that the United States paid all the sums

of money mentioned in said agreements and it is now
the owner and holder of all the property of said

Alaska Northern Railway Company and asks that

plaintiff's complaint be dismissed.

It is further alleged in said complaint in interven-

tion that the said Alaska Northern Railway Com-
pany is now in charge of the officers and agents of

the United States of America and is entirely con-

trolled by them for and on behalf of the United

States of America.

It thus appears that the United States has per-

mitted the said Alaska Northern Railway Company
to continue its corporate existence, for just what rea-

sons of public policy does not appear, and that the

United States is in the actual possession, control and

management thereof.

The plaintiff demurs to the complaint in interven-

tion upon the following grounds

:
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**That it appears upon the face of said com-

plaint in intervention

—

First. That said Intervenor is without legal

capacity to become a party to said contro-

versy, in that said complaint in intervention al-

leges said intervenor to be a stockholder of the

defendant corporation in said action, owning the

stocks and bonds or a majority thereof, in said

corporation, and claims under and in privity

with said corporation; and, said intervenor is

not such a party to or interested in said action

as contemplated by the provisions of Section

873 of the Compiled Laws of Alaska, said inter-

venor being identified in interest with said de-

fendant corporation.

Second. That the Complaint in Intervention

in said cause does not state facts sufficient to

constitute a cause of action against plaintiff, in

that said action as instituted by plaintiff, is an

action of tort, wherein plaintiff seeks to recover

a judgment for damages against the defendant

corporation, and the question of the ownership

of the assets of said defendant corporation is not

placed in issue by plaintiff's complaint." [26]

As to the first grounds of demuiTcr, it seems clear

that the United States, the Intervenor, has a right to

intervene as having a vital interest in the matter of

litigation and in the outcome of the action. If any

judgment should be procured by plaintiff against

said Alaska Northern Railway Company it would be

in substance and effect a judgment against the

United States.
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In the case of Robinson vs. Crescent City M. & T.

Co. (Wegner, Intervenor) a California case, re-

ported in the 28th Pacific, page 950 (Section 387 of

the California Code of Civil Procedure is identically

the same as the Alaska statute on intervention) it

was held, in an action for trespass on land, that a

person could intervene where he claimed a grant of

a right of way through the land and alleged the acts

complained of were performed by defendant while

employed by him to construct such right.

See, also, McAllen v. Hodge (McAUen, Inter-

venor), 99 N. W. (Minn.) 424;

Wohlwend v. J. I. Case Threshing M.

Co., 44 K W. (Minn.) 517;

Stitch V. Dickinson, 38 Cal. 608;

Kinney v. Reid I. Co., 68 N. Y. Sup. 325.

Feinburg v. Amer. Surety Co., 67 N. Y.

Sup 868.

The real question on the merits in this case is

—

Can the United States be held liable in damages in

the sum of $450,000 (claimed by plaintiff and by

John E. Ballaine in Case #S-92 or in any other sum,

for or on account of the injuries complained of by

said plaintiffs 1

The United States cannot be sued for tort and

only in the court of claims upon contract.

*'The Government is never deemed guilty of

a tort, and is not responsible for the tortious

acts of its officers or agents generally, either of

malfeasance or of nonfeasance, although appar-

ently committed for its benefit, while engaged

in the discharge of official duties, and the United
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States have not by any statute permitted them-

selves to be sued for the torts of their officers."

39 Cyc., page 748.

Should the plaintiff be permited here to do indi-

rectly what it is conceded he cannot do directly?

He could not bring suit directly against the United

States, even though the United States had, through

its officers or agents, committed some tortious act

to his injury, but here the United States has never

injured him at all, [27] but, on the contrary, by

purchasing the said Railway property has given a

very considerable value to the lots in said Seward

townsite, without which they would have little, if

any, value. Plaintiff knew, when he was being sued

by the Alaska Northern Railway Company, that the

United States had expressly excluded any claim the

Alaska Northern Railway Company might have

against the plaintiff. The United States was not

prosecuting said action and in no manner committed

any act of which plaintiff can complain.

As was said in the case of Gribbons vs. United

States, 75 U. S., at pages 274 and 275;

"The supposition that the Government will

not pay its debts, or will not do justice, is not to

be indulged. Still less can it be made the

foundation for a claim of indemnity against loss

incurred by an individual by acting on such a

suggestion."

**The language of the statutes which confer

jurisdiction upon the Court of Claims, excludes

by the strongest implication demands against

the Government founded on torts. The general
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principle which we have already stated as appli-

cable to all governments, forbids, on a policy

imposed by necessity, that they should hold

themselves liable for unauthorized wrongs in-

flicted by their officers on the citizen, though oc-

curring while engaged in the discharge of offi-

cial duties."

The plaintiff cites the case of Thull, Admr, vs.

Panama R. R. Co., from the Supreme Court of the

Canal Zone, No. 112, decided May 27, 1913, upon ap-

peal from the Circuit Court of the Second Judicial

Circuit, opinion by H. A. Gudger, C. J., a photo-

graphic copy of which opinion is submitted in the

plaintiff's brief. The Panama R. R. Co. occupies

about the same status as the said Alaska Northern

Railway Company. The United States took over

said Panama R. R. Co. by and through the Isthmian

Canal Commission. All the stock of the said Pan-

ama R. R. Co. was purchased and owned and the road

controlled by the United States Government. The

Isthmian Canal Commission, as the agent of the

United States Government was in general charge of

the building of the canal and was operating said

railroad. In operating a train the engine was de-

railed and the engineer in charge of the train in-

stantly killed. The Court says

:

'^The Panama Railroad Company is a corpo-

ration doing business in the Canal Zone, and, as

such, is liable to be sued in the courts for al-

leged injuries, even though, as a matter of fact,

[28] its stock is owned and the road controlled

by the United States Government. So long as
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the railroad retains its original corporate char-

ter and exercises rights and privileges under the

same, it is amenable to the law and subject to

the jurisdiction of the courts.

On the contrary, the Isthmian Canal Commis-

sion is the agent of the United States Govern-

ment, and, as such, cannot be sued in the courts,

except to the extent and in the manner that may
be provided by law. There is no provision au-

thorizing a suit directly against the United

States Government, but there is a provision

which relates to accidents among the Commis-

sion employees, and provides that dependent

persons on those injured may claim and receive

certain compensation. In the case before us

this was claimed and paid."

The case is decided in favor of the defendant upon

the ground that the Isthmian Canal Commission was

in effect a lessee of the said Panama Railroad and

being therefore primarily liable to the employee, the

lessor was not liable.

The plaintiff also cites the case of Salus v. United

States from the Circuit Court of Appeals, Second

Circuit, 234 Fed. 841. This is a case where Salus

and others were charged with conspiracy to defraud

the United States under Section 37 of the Penal

Code, in conspiring with one Burke, manager of the

commissary department of the Panama Railroad.

The Court says, on page 844:

"The theory of the United States is that the

Panama Railroad Company is a governmental

department, and Burke, though on the payroll
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of and paid by that company, was an officer of

the United States. The trial judge so held as

matter of law. The Isthmian Canal Commis-

sion was an agency of the United States under

the supervision of the War Department, having

complete control of the building of the canal.

The United States was also the owner of the

whole capital stock of the railroad company, ab-

solutely dominating it and solely interested in

its profits or losses. The Government, how-

ever, continued the original corporate organiza-

tion of the railroad company for its own pur-

poses, among others to avoid the restrictions of

certain laws of the United States applicable to

the Commission. Accordingly there was created

a department called the '' subsistence depart-

ment, '

' composed of the labor, quarters, and sub-

sistence department of the Commission, which

furnished all food supplies to the employees on

the Isthmus and the commissary department of

the Panama Railroad Company, which bought,

carried, and furnished all other merchandise

and supplies. Burke was the manager of the

latter. When the United States enters into

commercial business it abandons its sovereign

capacity and is to be treated like any other cor-

porations. Bank of United States v. Planters'

Bank, 9 Wheat. 94, 6 L. Ed. 24. Although it abso-

lutely owns the Panama Railroad Companj^ and

is the only person profiting or losing by its

activities, still the railroad company sues and
is sued just like any other corporation, in its
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own name. If this tobacco had been deficient

in quality, the railroad company could have sued

Salas to recover the damages, and if it had not

been paid for 8alas could have sued the railroad

company [29] for the price. Therefore we

are of opinion that the combination proved did

not defraud or intend to defraud the U. S."

The United States was represented in the opera-

tion and construction of the Government railway in

Alaska by a board known as the Alaska Engineering

Commission, similar to the Isthmian Canal Commis-

sion. If the case at bar were one brought against

the Alaska Northern Railway Company for an in-

jury done by said railway company while being

operated, the situation would then be similar to that

existing in the two cases last above quoted and it

might possibly be that said Alaska Northern Rail-

way Company, if it had entered into commercial busi-

ness or transportation business, might be deemed to

have abandoned its sovereign capacity and be treated

like any other corporation, as said in Salas v. United

States, supra. Although if the road were actually

being operated by the Alaska Engineering Com-

mission and some one was injured, it might be that

under the rule announced in the case of ThuU, Admr.

V. Panama R-. R. Co., supra, the action could not be

maintained, for the reason that the United States,

or the Alaska Engineering Commission, its agent,

would be lessees of the road and therefore not liable

in an action on tort. But the case at bar is entirely

different. The plaintiff is not claiming, and cannot

claim, that he was ever injured by the United States,
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from whom a recovery here is sought to be had, al-

though it be indirectly. It is not claimed that the

Alaska Northern Railway Company was being oper-

ated and therefore the United States had entered

into commercial and transportation business, and
laid aside its sovereign capacity, and while so doing

had injured plaintiff. The United States had simply

acquired the railway property for a useful and im-

portant public purpose and the plaintiff had full

knowledge that in such transaction of purchase, the

United States expressly disclaimed and refused to

purchase the claim upon which the plaintiff and his

brother were sued, and they knew this at the time

that case against them was tried, and by proper ac-

tion, had they sufficient reason to believe that the

action was malicious and without probable cause,

they could have taken some steps to secure [30]

themselves from loss and injury. Their remedy
now, if they have any, would seem to be against the

former officers, agents, trustees or representatives

of the said Alaska Northern Railway Company, who
undertook to prosecute such claim concerning the

town lots against them, for their benefit, and not for

the benefit of the United States.

It is not specifically alleged in the complaint in

intervention that the plaintiff Ballaine had knowl-

edge and notice of the reserving of said right of ac-

tion by the Alaska Northern Railway Company or

its representatives and that the United States, on

purchasing said railway property, expressly ex-

cluded any claim against the Ballaines on account of

the lots in said Seward townsite and the United
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States, intervenor, will be permitted to add to said

complaint in intervention, at the end of the second

paragraph thereof, by interlineation, the words "of

which facts plaintiff had due notice.
'

' Such amend-

ment is purely formal and plaintiff is in no wise pre-

judiced thereby, and no ground of demurrer is as-

signed by reason of failure to make such allegation.

I am further of the opinion that the setting out in

this opinion of the letter from Secretary of the In-

terior Lane to John E. Ballaine is proper under the

general principle of judicial notice, and to aid in the

full determination of the questions involved in this

action.

The demurrer will be overruled.

Valdez, Alaska, July 16, 1917.

(Signed) FRED M. BROWN,
District Judge.

[Endorsed] : Filed in the District Court, Territory

of Alaska, Third Division. Jul. 17, 1917. Arthur

Lang, Clerk. By John B. Miller, Deputy.

Entered Court Journal No. 11, page 305. [31]
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In the District Court for the Territory of Alaska,

Third Division.

No. 8.-91.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY, a

Corporation,

Defendant.

UNITED STATES OF AMERICA,
Intervener.

Order Allowing Plaintiff to File Amended Answer

to Complaint in Intervention.

Comes now the plaintiff in the above-entitled ac-

tion, by his attorney L. V. Ray, and moves the Court

to withdraw his answer to the complaint in inter-

vention of the intervener, United States of America,

heretofore filed herein and to substitute plaintiff's

amended answer to said complaint in intervention,

which said amended answer is submitted herewith,

and said United States of America, intervener, ap-

pearing by its attorney, William A. Munly, United

States Attorney, and it appearing that there is no

objection to the withdrawal of said answer as afore-

said and to the substitution of the amended answer

as aforesaid;

It is therefore ordered and adjudged that the

plaintiff herein be and he is hereby allowed to with-

draw his answer heretofore filed herein to the com-

plaint in intervention of the intervener herein, and
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said plaintiff be and he is further allowed to file and

substitute his amended answer to the complaint in

intervention of the intervenor herein.

Done in open court this November tweKth, 1917.

FRED M. BROWN,
District Judge.

[Endorsed] : Filed in the District Court, Territory

of Alaska, Third Division. Nov. 12, 1917. Arthur

Lang, Clerk. By C. H. Wilcox, Deputy.

Entered Court Journal No. 11, page No. 568. [32]

In the District Court for the Territory of Alaska,

Third Division.

No. iS.-91.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY, a

Corporation,

Defendant.

UNITED STATES OF AMERICA,
Intervenor.

Amended Answer to Complaint in Intervention.

By leave of the Court first had and obtained,

comes now the plaintiff in the above-entitled action

and for an amended answer to the complaint in in-

tervention filed herein by the intervenor and by

way of affirmative defense thereto alleges as follows;
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I.

That the defendant, Alaska Northern Railway-

Company, was at all times in plaintiff's complaint

stated and now is a corporation organized and exist-

ing under and by virtue of the laws of the State of

Washington, constructing, operating and maintain-

ing a railroad within the Third Division of the Terri-

tory of Alaska, maintains its corporate organization

and existence and has complied with the laws of the

Territory of Alaska, relative to the doing business in

Alaska of foreign corporations.

n.

That the intervener. United States of America, be-

fore making to the defendant corporation, payment

for its property and assets, had full knowledge by

and through its Secretary of the Interior, Franklin

K. Lane, of the claim of this plaintiff against said de-

fendant corporation for damages as in plaintiff's

complaint set forth and that this action of plaintiff

was instituted in [33] the courts of the Territory

of Alaska prior to the final payment made by the

intervener for such stock and bonds of the defend-

ant corporation as were purchased by the Govern-

ment.

m.
That said intervener through its proper officers

and agents required of the committee of the bond-

holders of the defendant corporation, a bond with

good and sufficient sureties to indemnify it from loss

or damage by reason of the institution and prosecu-

tion by the Alaska Northern Railway Company of a

suit against this plaintiff, the subject matter of
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which concerned the ownership of the lands em-

braced in the Seward townsite.

IV.

That the intervenor has not and is not now exer-

cising any of the rights or attributes of sovereignty

in the conduct, operation, construction and mainte-

nance of the Alaska Northern Railway and pur-

chased and acquired the assets of said corporation

subject to the unliquidated claim and demand of

plaintiff caused by reason of the wrongful and mali-

cious acts of the officers and directors of said defend-

ant corporation at a time when said assets were

under option to said intervenor, which wrongful and

maUcious acts of the officers and directors of the de-

fendant corporation said intervenor permitted and

acquiesced in, having authorized such suit relative

to the ownership of the land embraced in the Seward

townsite to be instituted and prosecuted in the name

of said defendant corporation to the damage and loss

of this plaintiff, as in his complaint in this action set

forth.

WHEREFORE plaintiff prays judgment dismiss-

ing the complaint in intervention.

L. V. RAY,
Attorney for Plaintiff. [34]

United States of America,

Territory of Alaska,—ss.

L. V. Ray, being first duly sworn, on oath, de-

poses and says: That he is the attorney for the plain-

tiff in the above-entitled action; that he has read the

foregoing amended answer to the complaint in in-

tervention in said cause, knows the contents thereof
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and that he believes the same to be true; that he

makes this verification being duly authorized to so

do for and on behalf of the plaintiff in said action.

L. V. KAY.

Subscribed and sworn to before me this 10th day

of November, 1917.

[Seal] JOHN B. MILLER,
Deputy Clerk of the District Court, for the Territory

of Alaska, Third Division.

[Endorsed] : Filed in the District Court, Territory

of Alaska, Third Division. Nov. 10, 1917. Arthur

Lang, Clerk. By C. H. Wilcox, Deputy. [35]

In the District Court for the Territory of Alaska,

Third Division.

No. S.-91.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY, a

Corporation,

Defendant.

UNITED STATES OF AMERICA,
Intervenor.

Demurrer to Amended Answer to Complaint in

Intervention.

Comes now the United States of America, inter-

venor herein, by William A. Munly, United States

Attorney for the Third Division of the Territory of
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Alaska, and demurs to the amended answer by way
of affirmative defense filed herein by the plaintiff

Frank L. Ballaine to the complaint in intervention

filed herein by the intervenor, on the ground and for

the reason that said amended answer and affirmative

defense upon its face does not state facts sufficient to

constitute a defense or counterclaim to said com-

plaint in intervention.

WILLIAM A. MUNLY,
United States Attorney.

[Endorsed] : Filed in the District Court, Territory

of Alaska, Third Division. Nov. 12, 1917. Arthur

Lang, Clerk. By C. H. Wilcox, Deputy. [36]

In the District Court for the Territory of Alaska,

Third Division.

No. S.-91.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendant.

UNITED STATES OF AMERICA,
Intervenor.

Order Sustaining Demurrer of Intervenor to

Amended Answer by Way of Aflarmative De-

fense to the Complaint in Intervention.

This matter came on upon the demurrer inter-
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posed by the United States of America, intervenor

herein, to the amended answer by way of affirmative

defense to the complaint in intervention, the inter-

venor herein appearing by William A. Munly,

United States Attorney, the plaintiff herein. Prank
L. Ballaine, appearing by his attorney, L. V. Ray;
and the Court having heretofore heard the argu-

ments of counsel, and having duly considered the

same, the Court at this time sustains said demurrer;

It is therefore ordered and adjudged that the de-

murrer of the United States of America, intervenor,

to the amended answer by way of affirmative defense

to the intervenor 's complaint in intervention herein

be, and the same is hereby, sustained ; to which order

the plaintiff excepts and said exception is allowed by

the Court.

Done in open court this 12th day of November,

1917.

FRED M. BROWN,
District Judge.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Nov. 12, 1917.

Arthur Lang, Clerk. By C. H. Wilcox, Deputy.

Entered Court Journal No. 11", page 568. [S7]
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In the District Court for the Territory of Alaska;,

Third Division.

No. S.-91.

iH^RANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NOETHERN RAILWAY COMPANY,
a Corporation,

Defendant.

UNITED STATES OF AMERICA,
Intervener.

Judgment Dismissing Plaintiff's Complaint.

This matter coming on to be heard upon motion of

William A. Munly, United States Attorney and at-

torney for the United States of America, intervener

herein, for the dismissal of the plaintiff's complaint

filed herein; L. V. Ray, attorney for the plaintiff

having heretofore appeared herein and after the

Court had sustained the demurrer of the United

States of America, intervener herein, to the amended

answer by way of affirmative defense of the plain-

tiff to said intervener's complaint, said attorney for

the plaintiff announced in open court that the plain-

tiff declined to plead further herein ; and it appear-

ing to the Court that the United States of America

has filed its complaint in intervention herein, setting

forth that said United States of America is owner

of the Alaska Northern Railway Company, the de-

fendant herein, and that said United States of Amer-
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ica is the real party defendant herein ; and it appear-

ing that the plaintiff herein has filed its amended

answer by way of affirmative defense herein, and

that said intervener has heretofore filed its demurrer

to said amended answer and that said demurrer has

been heretofore sustained by the Court; and it

appearing to the Court that said plaintiff has de-

clined and now declines to plead further to said com-

plaint in intervention; [38] and it appearing to

the Court that plaintiff's action is one sounding in

tort and the real party defendant is the United

States of America as aforesaid and the Court is with-

out jurisdiction to proceed further in this cause ; and

the Court being fully advised in the premises

;

It is therefore ordered and adjudged that the

plaintiff' 's complaint be and the same is hereby dis-

missed; to all of the above order and judgment

thereon the plaintiff excepts, and said exception is

allowed by the Court.

Done in open court, this 3d day of December, 1917.

FRED M. BROWN,
District Judge.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Dec. 3, 1917.

Arthur Lang, Clerk. By John B. Miller, Deputy.

Entered Court Journal No. 11, page No. 634 [3i9]
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In the District Court for the Territory of Alaska,

Third Division.

No. S.-91.

FEANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendant.

UNITED STATES OF AMERICA,
Intervenor.

Order G-ranting Ninety Days' Time in Which to

Serve and File Bill of Exceptions, etc.

This matter coming on upon application of the

plaintiff by his attorney for an order of extension of

ninety days from the date hereof in which to serve

and file hill of exceptions and assignment of errors

on writ of error in the above-entitled cause, the

United States of America, intervenor herein, appear-

ing by William A. Munly, United States Attorney

and attorney for said intervenor ; and there being no

objection to granting said extension of time for said

purpose,

It is therefore ordered that the plaintiff herein,

Frank L. Ballaine, be and he is hereby granted

ninety days time from the date hereof in which to

serve and file his bill of exceptions and assignment

of errors on a wiit of error in the above-entitled

cause.
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Done in open court this 3d day of December, 1917.

FRED M. BROWN,
District Judge.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Dec. 3, 1917.

Arthur Lang, Clerk. By John B. Miller, Deputy.

Entered Court Journal No. 11, page No. 636. [40]

In the District Court for the Territory of Alaska,

Third Judicial Division.

No. S.-91.

PRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendant.

THE UNITED STATES OP AMERICA,
Intervener.

Telegraphic Order Extending Time in Which Plain-

tiff May Prepare, Serve and File Bill of Excep-

tions.

Pairbanks, Als., Mar. 1, 1918.

Lang, Clerk of Court,

Valdez.

Mailed you to-day quote in District Court for the

Territory of Alaska, Third Judicial Division, Prank

L. Ballaine, Plaintiff, versus Alaska Northern Rail-

way Company, Defendant, United States Inter-
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venor. Order upon good cause shown and it appear-

ing to the Court that the ninetj^ days' period granted

for preparing, serving and filing a Bill of Exceptions

on Writ of Error in this cause is about to expire it is

hereby ordered that said period be extended thirty

days.

Dated Fairbanks, Alaska, February twenty-eighth,

nineteen hundred eighteen.

CHAELES E. BUNNELL,
District Judge.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, Third Division. Mar. 1, 1918.

Arthur Lang, Clerk. By , Deputy.

Entered Court Journal No. 11, page No. 658. [41]

In the District Court for the Territory of Alaska,

Third Division.

No. S.-91.

FRANK L. BALLAINE,

vs.

Plaintiff,

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendant.

THE UNITED STATES OF AMERICA,
Intervenor.
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Order Transmitted by Mail Confirming Telegraphic

Order Extending Time in Which Plaintiff may-

Prepare, Serve and File Bill of Exceptions.

Upon good cause shown and it appearing to the

Court that the ninety days' period granted for pre-

paring, serving and filing a hill of exceptions on

Writ of Error in this case is ahout to expire,

IT IS ORDERED that said period be extended

thirty days.

Dated Fairbanks, Alaska, February 28, 191'8.

CHARLES E. BUNNELL,
District Judge.

[Endorsed] : Filed in the District Court, Terri-.

tory of Alaska, Third Division. Mar. 12, 1918.

Arthur Lang, Clerk. By C. H. Wilcox, Deputy.

Entered Court Journal No. 11, page 658. [42]

In the District Court for the Territory of Alaska,

Third Division.

No. S.-91.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendant.

UNITED STATES OF AMERICA,
Intervenor.
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Order Extending Time to May 2, 1918, in Which
Plaintiff may Prepare, Serve and File Bill of

Exceptions.

Pursuant to oral stipulation therefor heretofore

in open court made by respective counsel of record

for the above-named parties, and for good cause

shown,

IT IS ORDERED, that plaintiff have until May
2d, 1918, in which to prepare, serve and file his pro-

posed Bill of Exceptions, upon Writ of Error, in the

above cause.

Dated as of 2d day of April, 1'918, this 13th day of

April, 1918.

FRED M. BROWN,
District Judge.

[Endorsed] : Filed in the District Court, Territory

of Alaska, Third Division. Apr. 13, 1918. Arthur

Lang, Clerk. By C. H. Wilcox, Deputy.

Entered Court Journal No. 11, page No. 748. [43i]

In the District Court for the Territory of Alaska,

Third Division.

FRANK L. BALLSNE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendant.

UNITED STATES OF AMERICA,
Intervenor.
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Bill of Exceptions.

Comes now the above-named plaintiff and being

about to prosecute to the United States Circuit Court

of Appeals for the Ninth Circuit a writ of error

upon the judgment made and entered by the above

named District Court in the above-entitled cause on

the 3d day of December, 1917, does pray an order of

said District Court or of the Honorable Fred M.

Brown, Judge thereof, who made and rendered said

judgment aforesaid, that this bill of exceptions, con-

taining the following named papers, pleadings, pro-

ceedings and exceptions in said cause be filed, set-

tled and certified to as said plaintiff's bill of excep-

tions upon said writ of error to the United States

Circuit Court of Appeals, to wit

:

1. Plaintiff's complaint v. Alaska Northern Rail-

way Co.

2. Answer of defendant Alaska Northern Railway

Company to complaint.

3. Plaintiff's reply to defendant's answer.

4. Order granting the United States of America

the right to intervene.

5. Complaint in intervention by United States.

6. Plaintiff's demurrer to complaint in interven-

tion.

61/2- Order granting leave to amend complaint in in-

tervention.

7. Order of Court overruling plaintiff's demurrer

to complaint in intervention, together with!

plaintiff's exception to such order.

8. Decision of the Court thereon.
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9. Order allowing plaintiff to file amended answer

to complaint in intervention. [44]

10. Amended answer to complaint in intervention.

11. Demurrer of intervenor to amended answer by

way of affirmative defense to the complaint

in intervention.

12. Order sustaining demurrer of intervenor to

amended answer to complaint in intervention.

13. Judgment dismissing plaintiff's complaint, to-

gether with plaintiff's exception thereto

therein incorporated.

14. Order granting ninety days' time.

15. Telegraphic order by Judge Bunnell, extending

time to serve and file bill of exceptions.

16. Order transmitted bj^ mail confirming tele-

graphic order of Judge Bunnell.

17. Order further extending time to serve and file

bill of exceptions dated as of April 2d, 1918.

True, full and correct copies of all of which said

papers, pleadings and proceedings are hereto at-

tached and are hj reference herein inserted in this

bill of exceptions.

The plaintiff prays that the order of said Court

made on the third day of December, 1917, dismissing

said cause for lack of jurisdiction in said Court to

hear and determine the same may be reversed.

Dated this 25th day of April, 1918.

L. V. RAY,
Attorney for Plaintiff.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Apr. 30, 1918.
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Arthur Lang, Clerk. By C. H. Wilcox, Deputy.

[45]

In the District Court f\or the Territory of Alaska,

Third Division.

No. S.-91.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NOETHERN RAILWAY COMPANY,

a Corporation,

Defendant.

UNITED STATES OF AMERICA,
Intervenor.

Order SettUng and Certifying BiU of Exceptions.

This cause having come on for hearing on motion

for plaintiff for an order settling and certifying his

bill of exceptions to be used upon his writ of error

about to be prosecuted in said cause to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit from the judgment of this Court made and en-

tered herein on the 3d day of December, 1917, dis-

missing said cause on the grounds that the Court was

without jurisdiction of the subject matter of such ac-

tion ; and it appearing that said plaintiff filing here-

in his proposed bill of exceptions served same upon

counsel for the defendant and intervenor, giving due

notice of the date and place of the settlement of said

bill of exceptions, and no amendments or objections

to said bill of exceptions having been made by said
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defendant or by said intervenor, and the undersigned

Judge of said District Court having inspected and

considered the same and found such bill of excep-

tions to contain all of the papers, pleadings and pro-

ceedings and exceptions necessary to an determina-

tion of the question involved and raised by plaintiff's

vCxceptions,

—

IT IS THEREFORE ORDERED that the fore-

going bill of exceptions be and the same hereby is

allowed, approved and settled and that the same

shall be and constitute plaintiff's bill of [46] ex-

ceptions upon the prosecution of his writ of error in

said cause.

AND IT IS FURTHER ORDERED that this

order shall be deemed and taken as a certificate of

the undersigned Judge of this Court that such bill

of exceptions consists of all of the papers, pleadings,

proceedings and exceptions filed, presented, had,

done and taken in said cause and all of the matters

considered by said court in making and entering

said judgment of December 3, 1917, dismissing said

cause and of all matters and things necessary or

proper for the determination of the questions in-

volved herein or raised or attempted to be raised by

said writ of error.

Done at Valdez, this 30th day of April, 1918.

FRED M. BROWN,
Judge of the District Court for the Territory of

Alaska, Third Division.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Apr. 30, 1918.

Arthur Lang, Clerk. By C. H. Wilcox, Deputy.
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Entered Court Journal No. 11, page No. 756.

[47]

In the District Court for the Territory of Alaska,

Third Division.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendant,

and

THE UNITED STATES OF AMERICA,
Intervenor.

Assignment of Errors.

Comes now the plaintiff, Frank L. Ballaine, in the

above-entitled action, and makes and files the fol-

lowing assignment of errors upon which the plain-

tiff will rely in the prosecution of his writ of error

herein

:

First: The Court erred in overruling the de-

murrer of plaintiff to the complaint in intervention

filed in said action by the United States of America

as intervenor;

Second: The Court erred in sustaining the de-

murrer of The United States of America, intervenor,

filed in said cause, demurring to the amended an-

swer of plaintiff in respect both to said amended an-

swer and matters and things alleged in said answer

by way of affirmative defense

;
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Third: The Court erred in holding as a matter

of law that the United States of America was and is

the real party defendant in said cause in that the

matter so adjudged was a matter of fact to be deter-

mined in the trial of the cause as to whether the

United States of America, intervenor, in said action,

exercised an attribute of sovereignty in the construc-

tion, maintenance and operation of the railway line

of the defendant corporation, or was as a matter of

fact engaged in a commercial enterprise
; [48]

Fourth: The Court erred in rendering its judg-

ment dismissing the Complaint of plaintiff on the

ground that said Court was and is without juris-

diction to proceed to determine said cause.

WHEREFORE, plaintiff in error prays that the

judgment of the said District Court of the Territory

of Alaska, Third Division, may be reversed, set

aside and held for naught.

L. V. RAY,
Attorney for Plaintiff in Error.

Due service of the foregoing assignment of errors,

by receipt of a copy thereof, admitted this 30th day

of April, A. D. 1918.

ALASKA NORTHERN RAILWAY COM-
PANY,

Defendant.

By WILLIAM A. MUNLY,
Attorney.

THE UNITED STATES OF AMERICA,
Intervenor.

By WILLIAM A. MUNLY,
U. S. District Attorney, Third Division of Alaska.
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[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Apr. 30, 1918.

Arthur Lang, Clerk. By C. H. Wilcox, Deputy.

In the District Court for the Territory of Alaska,

Third Division.

FRANK L. BALLAINE,
Plaintiff in Error,

vs.

ALASKA NORTHERN RAILWAY COMPANY,

a Corporation,

Defendant in Error,

and

THE UNITED STATES OF AMERICA,
Intervenor.

Petition for Writ of Error.

Comes now the plaintiff in error and says : That

on the third day of December, A. D. 1917, the above-

entitled Court made and entered its judgment here-

in against the plaintiff, Frank L. Ballaine, adjudg-

ing that the complaint of plaintiff be- dismissed for

lack of jurisdiction in the above-entitled court to

hear and determine said cause.

That in said judgment, and in the proceedings had

prior thereto, certain errors were committed to the

prejudice of the plaintiff, all of which more fully

appears in the assignment of errors, which is filed

with this petition.
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WHEEEFORE, the plaintife prays that a Writ

of Error may issue in his behalf out of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, for the errors so complained of, and that the

transcript of the record, testimony, proceedings and

papers in this cause, duly authenticated, may be

sent to the said United States Circuit Court of Ap-

peals for the Ninth Circuit and that such other and

further proceedings may be had in the premises as

may be proper herein.

L. V. RAY,
Attorney for Plaintiff in Error. [50]

Due service of the foregoing petition admitted

this 30th day of April, A. D. 1917.

WILLIAM A. MUNLY,
U. S. Attorney and Atty. for Deft. Alaska Northern

Railway Company, Defendant.

THE UNITED STATES OF AMERICA,
Intervenor.

By WILLIAM A. MUNLY,
United States Attorney.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Apr. 30, 1918.

Arthur Lang, Clerk. By C. H. Wilcox, Deputy.

[51]
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In the District Court for the Territory of Alaska,

Third Division.

FRANK L. BALLAINE,
Plaintiff in Error,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
Defendant in Error,

and

THE UNITED STATES OP AMERICA,
Intervenor.

Order Allowing Writ of Error.

On this Both day of April, A. D. 1918, came the

plaintiff in error herein, by his attorney, and filed

and presented to the Court his petition, praying for

the allowance of a writ of error, and the assignment

of errors, intended to be urged by him
;
praying also

that a transcript of the record, testimony, proceed-

ings and papers upon which the order and judgment

herein was rendered, duly authenticated, may be

sent to the United States Circuit Court of Appeals

for the Ninth Circuit, and that such other and

further proceedings may be had as may be proper

in the premises.

NOW, THEREFORE, in consideration of the

premises, and the Court being fully advised,

IT IS ORDERED that the aforesaid writ of error

be, and the same is hereby allowed.

IT IS FURTHER ORDERED, that a transcript

of the record, testimony, papers, files and proceed-
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ings in this cause, duly authenticated, be sent to the

United States Circuit Court of Appeals for the

Ninth Circuit.

FRED M. BROWN,
District Judge.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Apr. 30, 1918.

Arthur Lang, Clerk. By C. H. Wilcox, Deputy.

Entered Court Journal No. 11, page 756. [52]

In the District Court for the Territory of Alaska,

Third Division.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendant,

and

THE UNITED STATES OF AMERICA,
Intervenor.

Writ of Error.

The United States of America,

Ninth Judicial Circuit,—ss.

The President of the United States, to the Honor-

able FRED M. BROWN, Judge of the District

Court for the Territory of Alaska, Third Divi-

sion, GREETING:
Because in the record and proceedings, as also in
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the rendition of the judgment of a plea which is in

said District Court before you, or some of you, be-

tween Frank L. Ballaine, plaintiff, and Alaska

Northern Railway Company, a corporation, defend-

ant, and The United States of America, intervenor,

manifest error hath happened to the great damage
of the said plaintiff, Frank L. Ballaine, as is stated

in his petition herein. We being willing that error,

if any hath been, shall be duly corrected, and full

and speedy justice done to the party aforesaid in this

behalf, do command you, if judgment be therein

given, that then, under your seal, distinctly and

openly, you send the record and proceedings afore-

said, with all things concerning the same to the Jus-

tices of the United States Circuit Court of Appeals

for the Ninth Circuit, together with this writ, so

that you have the same at San Francisco, in said

Circuit, within sixty days from the [53] date of

this writ, in the said Circuit Court of Appeals, to

be then and there held; that the record and pro-

ceedings aforesaid being inspected, the said Circuit

Court of Appeals may cause further to be done

therein to correct that error, what of right and ac-

cording to the laws and customs of the United States

and the Territory of Alaska should be done.

WITNESS the Honorable EDWARD DOUG-
LASS WHITE, Chief Justice of the Supreme Court

of the United States, this 30th day of April, A. D.

1918, and in the one hundred and forty-second year

of the Independence of the United States of

America.
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Allowed by:

FRED M. BROWN,
Judge of the District Court for the Territory of

Alaska, Third Division.

Attest : ARTHUR LANG,
Clerk of the District Court for the Territory of

Alaska, Third Division.

Entered Court Journal 11, page 757.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Apr. 30, 1918.

Arthur Lang, Clerk. By C. H. Wilcox, Deputy.

[54]

In the District Court for the Territory of Alaska,

Third Division.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendant,

and

THE UNITED STATES OF AMERICA,
Intervenor.

Petition for Order Fixing Amount of Bond upon

Writ of Error.

Comes now the plaintiff above named and being

about to prosecute his writ of error from the judg-

ment of the above-named court made and entered

on the 3d day of December, 1917, to the United
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States Circuit Court of Appeals for the Ninth Cir-

cuit, prays an order of the above-named court or the

Honorable Fred M. Brown, Judge thereof, who

made and entered said judgment, fixing the amount

of the bond to be furnished by plaintiff upon said

writ of error, conditioned upon said plaintiff prose-

cuting said writ of error to effect and upon his an-

swering to defendant of all damages and costs if he

fails to make his plea good.

Dated this 30th day of April, 1918.

L. V. EAY,
Attorney for Plaintiff.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Apr. 30, 1918.

Arthur Lang, Clerk. By C. H. Wilcox, Deputy.

[55]

In the District Court for the Territory of Alaska,

Third Division.

No. S-91.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NOETHERN RAILWAY COMPANY,
Defendant.

THE UNITED STATES OF AMERICA,
Intervenor.
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Order Fixing Amount of Bond upon Writ of Error.

On motion of above-named plaintiff, by his attor-

ney of record,

IT IS ORDERED that a bond in the sum of One

Thousand Dollars conditioned according to law and

with good and sufficient surety be executed and filed

herein by said plaintiff, to be approved by the

undersigned Judge of said District Court.

Done at Valdez, Alaska, this 30th day of April,

1918.

FRED M. BROWN,
District Judge.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Apr. 30, 1918.

Arthur Lang, Clerk. By C. H. Wilcox, Deputy.

Entered Court Journal No. 11, page No. 758.

[56]

In the District Court for the Territory of Alaska,

Third Division.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendant,

and

THE UNITED STATES OF AMERICA,
Intervenor.
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Bond on Writ of Error.

KNOW ALL MEN BY THESE PRESENTS,
That we, Frank L. Ballaine, as principal and John
A. Nelson and W. M. Sauers, as sureties, are held

and firmly bound unto the defendant, Alaska North-

ern Railway Company, a corporation, and to the

United States of America, intervenor aforesaid, in

the full and just sum of One Thousand Dollars to

be paid to said defendant, Alaska Northei-n Railway
Company, corporation aforesaid, and to the United

States of America, intervenor aforesaid, their attor-

neys, successors or assigns; to which payment, well

and truly to be made, we bind ourselves, our heirs,

executors and administrators, jointly and severally,

by these presents. Sealed with our seals and dated

this 28th day of February, A. D. 1918.

WHEREAS, lately in the District Court for the

Territory of Alaska, in the Third Division thereof.

In an action at law pending in said court between

Frank L. Ballaine, plaintiff, and Alaska Northern

Railway Company, a corporation, defendant, and
the United States of America, intervenor, a judg-

ment was rendered in favor of said defendant and
against the plaintiff, and the said Frank L. Ballaine,

having obtained a writ of error, and filed a copy

thereof in the clerk's office of said court, to reverse

the judgment in the aforesaid action at law, and a

citation directed to the said Alaska Northern Rail-

way Company, a corporation, and to the United

States of America, intervenor, citing and admonish-

ing them to be and appear at a session of the United
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States Circuit Court of [57] Appeals for the

Ninth Circuit, to be holden at the City and County

of San Francisco, in the State of California, on or

after the 2d day of June, A. D. 1918.

Now the condition of the above obligation is such

that if the said Frank L. Ballaine shall prosecute

said Writ of Error to effect and answer all dam-

ages and costs that may be awarded against him if

he fail to make said plea good, then this obligation

to be void; otherwise to remain in full force and

virtue.

FRANK L. BALLAINE,
Principal.

JOHN A. NELSON,
Surety.

W. M. SAUERS,
Surety.

Signed, sealed and delivered in the presence of

WM. H. WHITTLESEY.
CURTIS R. MORFORD.

United States of America,

Territory of Alaska,—ss.

John A. Nelson and W. M. Sauers, being fii'st duly

sworn, on oath, depose and say, each for himself and

not one for the other, that he is not an attorney or

counsellor at law, mai^hal, deputy marshal, clerk,

deputy €lerk or other officer of any court; that he

is a resident of the Third Division of the Territory

of Alaska, owning property therein ; that he is worth

more than one thousand dollars over and above all
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just debts and liabilities and exclusive of property

exempt from execution.

JOHN A. NELSON.
W. M. SAUERS.

Subscribed and sworn to before me this 28tli day

of February, A. D. 1918.

[Notarial Seal] WM. H. WHITTLESEY,
Notary Public in and for the Territory of Alaska.

My commission expires Nov. 30, 1921.

Approved this 30 day of April, A. D. 1918.

FRED M. BROWN,
District Judge, Territory of Alaska, Third Divi-

sion.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Apr. 30, 1918.

Arthur Lang, Clerk. By C. H. Wilcox, Deputy.

[58]

In the District Court for the Territory of Alaska,

Third Division.

FRANK L. BALLAINE,
Plaintife,

vs.

ALASKA NORTHERN RAILWAY COMPANY,
a Corporation,

Defendant,

and

THE UNITED STATES OF AMERICA,
Intervener.
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Citation on Writ of Error.

The United States of America to the Alaska North-

ern Railway Company, a Corporation, the At-

torney General of the United States, and to

Honorable William A. Munly, United States

District Attorney for the Third Judicial Divi-

sion of the Territory of Alaska, GREETING:
You are here cited and admonished to be and

appear at the United States Circuit Court of Ap-

peals for the.Ninth Circuit, to be held at the city

of San Francisco, in the State of California, within

thirty days from the date of this writing, pursuant

to a writ of error in the clerk's office of the District

Court for the Territory of Alaska, Third Division,

wherein Frank L. Ballaine is plaintiff in error, and

the Alaska Northern Railway Company, a corpora-

tion, is defendant in error, and show cause if any

there be, why the judgment in said Writ of Error

should not be corrected and speedy justice should

not be done to the parties in that behalf.

WITNESS the Honorable EDWARD DOUG-
LASS WHITE, Chief Justice of the Supreme

Court of the United States, this 30th day of April,

in the year of our Lord one thousand nine hundred

and eighteen, and of the Independence of the United

States the one hundred and forty-second.

FRED M. BROWN,
District Judge, Territory of Alaska, Third Divi-

sion.

Entered Court Journal No. 11, page No. 758. [59]
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Received a copy of the foregoing certified copy of

citation of writ of error at Valdez, Alaska, this 30th

day of April, A. D. 1918.

WILLIAM A. MUNLY,
United States Attorney for Alaska Northern Rail-

way Company, Defendant,

THE UNITED STATES OF AMERICA,
Intervenor.

By WILLIAM A. MUNLY,
United States Attorney. [60]

[Endorsed] : Filed in the District Court, Territory

of Alaska, Third Division. Apr. 30, 1918. Arthur

Lang, Clerk. By C. H. Wilcox, Deputy.

In the District Court for the Territory of Alaska,

Third Division.

No. S-91.

FRANK L. BALLAINE,
Plaintiff,

vs.

ALASKA NORTHERN RAILWAY COMPANY, a

Corporation,

Defendant,

UNITED STATES OF AMERICA,
Intervenor.
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Certificate of Clerk of District Court to Transcript

of Record.

United States of America,

Territory of Alaska,

Third Division,—ss.

I, Arthur Lang, Clerk of the District Court, Ter-

ritory of Alaska, Third Division, do hereby certify

that the foregoing and hereto attached typewritten

pages, numbered from 1 to 61 inclusive, are a full,

true and correct transcript of the records and files

of the proceedings in the above-entitled cause as the

same appears on the records and files in my office;

that this transcript is made in accordance with the

bill of exceptions filed in my office April 30, 1918',

and made a part of said transcript, and I hereby cer-

tify that the foregoing transcript has been prepared,

examined and certified to by me, and that the cost

thereof, amounting to Twenty-five and 65/100 Dol-

lars ($25.65) has been paid by the plaintiff in Error.

IN WITNESS WHEREOF I have hereunto set

my hand and affixed the seal of said Court this 3d

day of May, A. D. 1918.

[Seal] ARTHUR LANG,
Clerk. [61]

[Endorsed]: No. 3158. United States Circuit

Court of Appeals for the Ninth Circuit. Frank L.

Ballaine, Plaintiff in Error, vs. Alaska Northern

Railway Company, a Corporation, and The United

States of America, Defendants in En-or. Transcript
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of Record. Upon Writ of Error to the United

States District Court of the Territory of Alaska,

Third Division.

Filed May 22, 1918.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.




